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FOREWORD 

COMMISSIONER’S LECTURE SERIES 
by Neal A. Maxwell 

It is a privilege to present scholars from 
various academic fields in a lecture series 
which permits them to draw upon their 
knowledge and insights in the context of their 
religious commitments. 

The series seeks to achieve several objec¬ 
tives. First, it will provide forums for presen¬ 
tations, the content of which will reflect 
aspects of the congruence of high-level secular 
scholarship and spiritual truths. 

Second, it will create opportunities for 
young members of the Church, as well as 
others, to hear from these high-achieving but 
orthodox individuals who have made their 
mark in various fields of scholarship. 

All of the participants have my deep grati¬ 
tude for their “second-mile” willingness to 
participate in this series, which has involved 
them with multiple audiences. These partici¬ 
pants represent a large body of scholars of 
similar quality and with similar commitment 
to the gospel of Jesus Christ. It is fortunate 
that we can have the words and writings of at 
least a few. 


*For biographical information, see the 
following page. 
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The Popular 
Myth of the 

Victimless Crime 


My topic is decriminalization—the increasingly 
successful efforts to obtain the repeal of criminal laws 
on many forms of behavior that traditionally have 
been treated as crimes. Current proposals would de¬ 
criminalize all forms of sexual behavior involving con¬ 
senting adults, including adultery, fornication, prosti¬ 
tution, homosexuality, and other forms of deviate 
sexual behavior. The more extreme proposals would 
even decriminalize commercialized sex, such as pro¬ 
curing for prostitution. Most decriminalization pro¬ 
posals would repeal criminal penalties on the pos¬ 
session of marijuana, LSD, and comparable drugs. 
Some would repeal the laws against possession of 
heroin, and a few would even decriminalize the sale 
of hard drugs. Other crimes usually included in de¬ 
criminalization proposals are pornography, abortion, 
gambling, public drunkenness, and vagrancy. 1 

We should not underestimate the importance of 
these proposals. The publicity and political power 
gathering behind various decriminalization proposals 
is impressive indeed. The long list of organizations 
currently involved includes the President’s Crime 
Commission, the National Council on Crime and De¬ 
linquency, the American Assembly, and even the 
American Bar Association. 

Criminal law revisions already adopted or under 
favorable consideration leave no doubt that we are 
witnessing revolutionary changes in the function and 
content of criminal law. The effects are likely to be as 
far-reaching as the eighteenth-century reform move¬ 
ment that made the punishment fit the crime (thus 
abolishing capital punishment for several hundred 
minor crimes) and the nineteenth-century reforms 
that made the punishment fit the offender (thus in¬ 
troducing probation and indeterminate sentences). 
The decriminalization movement could appreciably 
change the business of the courts and the functions of 
the police. It could also bring about significant 
changes in our standards of morality. 


I will identify the principal arguments for and 
against decriminalization, emphasize an important 
but neglected consideration, discuss the relationship 
between law and morality, and, finally, offer my 
recommendations on several of the specific proposals 
for decriminalization. But first, I offer the vital dis¬ 
claimer. In this lecture I speak only for myself; my 
evaluations and recommendations should not be 
taken as the position of Brigham Young University or 
its sponsoring Church. 2 


One of the principal arguments in favor of decrimi¬ 
nalization is that the inevitable effect of criminal 
penalties on many of these acts is to increase other 
crimes. Proponents suggest three ways this increase 
occurs. First, when we pass a law criminalizing partic¬ 
ular goods or services, we drive out legal competition 
and leave the business to criminals. This underground 
trade will encourage organized crime, which will 
charge high prices as compensation for the risk of 
illegal behavior and then use its high profits to pro¬ 
mote other criminal activities, just as the bootlegger’s 
profits from prohibition days provided the capital for 
later investments in gambling, prostitution, and the 
drug traffic. Second, the high prices that patrons such 
as drug addicts must pay to the criminal proprietors 
will force these patrons to commit other crimes like 
robbery or theft to support their addiction. Third, 
criminal penalties on certain conduct will drive its 
participants to associate with other criminals, thus 
strengthening a subversive criminal subculture. 3 

Such arguments have considerable force in support 
of proposals to decriminalize offenses of a com¬ 
mercial nature like the drug traffic, gambling, and 
prostitution. They have little persuasive force for 
proposals to decriminalize crimes like public drunken¬ 
ness, vagrancy, and most sex crimes. 


Some Arguments Which Favor Decriminalization 
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A an t relies on the obvious overload- 

>«g of rpS-u- and the overcrowding of 
ur p \ „ricnns The crimes proposed for 

decrSLSw « “> id to ba ‘ KS imp ° rtant to ‘ hb 

the so-called serious crimes that 
we already lack sufficient resources to enforce prop- 
eriv Decriminalization would therefore permit im¬ 
proved enforcement of criminal laws of greatest con¬ 
cern to the public.4 

As with the first argument, this point has consider¬ 
able force as to some decriminalization proposals and 
little or none as to others. For example, the amount 
of Jaw enforcement resources currently committed to 
the enforcement of laws pertaining to drug offenses 
and public drunkenness is considerable. In contrast, 
the resources involved in enforcing laws against 
adultery or other private sexual offenses are negligible. 
A New York judge recently observed that so far as he 
was aware there had never been a criminal prosecu¬ 
tion for adultery in New York State, although, as he 
observed dryly, “the opportunity has surely been pre¬ 
sented .” 5 


This argument for reallocating law enforcement re¬ 
sources has some vital flaws even as to those crimes 
that currently involve significant resources. Would the 
resources really shift, and would the increased efforts 
be effective if they did? Moreover, can we be so sure, 
as this argument glibly assumes, that it is the will of 
the people or in the best interest of society to close 
out our enforcement efforts on one crime in favor of 
some increase in effort on another? For example, on 
what objective criteria or system of values do we con¬ 
clude that we should abandon enforcement of drug 
laws or drunkenness in order to shift public resources 
and increase the enforcement of laws against robbery 
or theft? 

In terms of its prominence in popular discussion, 
the third argument in favor of decriminalization 
seems to be the most persuasive. Unlike the first two 
arguments, which apply only to some of the proposed 
crimes, this third argument unites the whole group of 
crimes under one theory and one label. The label is 
“victimless crime.” The theory is that, if a person’s 
conduct will not injure anyone other than himself—in 
other words, if the crime is “victimless”—it shouldn’t 
be a crime. The intellectual scripture for this position 
is John Stuart Mill’s classic essay On Liberty , which 
argues that “the only purpose for which power can be 
rightfully exercised over any member of a civilized 
community, against his will, is to prevent harm to 
others.^ 6 A modern characterization of Mill’s argu¬ 


ment is the following. 

[M]an has an inalienable right to go to hell in his own 
fashion, provided he does not directly injure the pg r . 
son or property of another on the wayj 

Along with the label “victimless crime,” this aigy. 
ment has an apparently irresistible drawing power. 
More and more persons seem to be catching hold of 
the argument and label and climbing aboard the de¬ 
criminalization bandwagon. 

My objection to the victimless crime argument is 
twofold. First, I will discuss my contention that Mill’s 
principle is misapplied in many of the proposals for 
decriminalization because these acts do involve harms 
and victims. Second, I will contend that Mill’s argu¬ 
ment is unsound in any case because the criminal law 
has an important function in addition to the protec¬ 
tion of an identifiable victim. 

I will discuss my first contention under the some¬ 
what overstated subtitle “There is no such thing as a 
victimless crime.” Some so-called victimless crimes 
have readily identifiable personal victims other than 
the criminal himself. Take the drug traffic, for ex¬ 
ample. The press has recently carried accounts of 
newborn babies suffering drug withdrawal symptoms 
because of their mothers’ addiction during pregnancy. 
Another press account described addict mothers 
nursing infants who became addicted and wailed end 
lessly if the mothers were long deprived of thei 
drug. 8 Just a few months ago a University of Utal 
Medical Center scientist announced the discovery c 
“a significant amount of chromosome breakage i 
most users” of marijuana, even among those wt 
only smoked the drug less than once a week. Use 
had three times the rate of chromosome breakage 
nonusers, a fact that could later be related to bii 
defects and even to cancer in their future offspring 
Other directly identifiable victims of so-called viet ; 
less crimes are the innocent children whose family 
is destroyed by the sexual irregularities of a paren 
whose parents are pauperized by gambling or twis 
by alcohol or drugs. 

In other instances it is not possible to identify 
sons who are the direct victims of a particular ci 
In some so-called victimless crimes, all society v, 
victim. In a close-knit, predominantly urban so 
such as ours, and in a country that is presently 
mitted to an extensive program of welfare assis 
for disadvantaged persons of many types, our li\? 
so interwoven that one person cannot rationally 
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tend that what he does to or with himself is of no 
concern to anyone but himself. Each person steers his 
ship of life through a very narrow passage. The wreck¬ 
age of one person in that passage becomes a serious 
navigational hazard for many others. Thus, in John 
Stuart Mill’s time it may have been possible to make a 
rational argument that society had no interest in re¬ 
straining an individual who chose to destroy himself, 
such as by alcohol or drugs. But whatever the merit 
of that argument in nineteenth-century England, 
which had a relatively limited system of employing 
tax revenues to care for the sick and disabled, it is 
without persuasive force today. 

Whether we like it or not, we live in a welfare state, 
where one or another agency of government is the 
ultimate provider for the aged, sick, disabled, and un¬ 
employed. If men or women wreck their health or 
destroy their capacity to labor, they and their natural 
dependents are almost certain to become a burden to 
some tax-supported agency of the local or national 
government. Taxpayers—all society—are the victims. 
The cost of rehabilitating a narcotic addict runs from 
$1,300 to $3,000 per year. 10 If a hunter shoots a 
hole in a $200 road sign, he can be arrested and put 
in jail. Vandalism is not a victimless crime. But if he 
shoots himself in the arm with heroin and becomes 
addicted, it may cost the state as much as $3,000 to 
rehabilitate him or more thousands to hospitalize him 
and care for his family. Yet some persons argue that a 
narcotics offense involving a consenting adult is a 
victimless crime. 

Some would argue that the appropriate response is 
to withdraw welfare assistance from those who have 
deliberately destroyed their capacity to labor. But 
even if it were practical to enforce that rule against 
the guilty parties, which I doubt, our society would 
not penalize their families. Whether on moral or on 
practical grounds, our current charitable impulses and 
our welfare programs should be taken as an estab¬ 
lished fact for purposes of this argument. The poten¬ 
tial financial burden gives society a keen interest in 
personally destructive behavior that once may have 
appeared of concern to no one but the person him¬ 
self. A society that is committed to support has a 
basis t o c ontrol. " 

Although the evidence is admittedly less well 
focused, I contend that we can also identify some 
personal and societal victims of crimes like pornog¬ 
raphy and sex-related offenses. 

Hard empirical evidence that pornography is 
damaging to society is scarce or nonexistent. But 


common sense is sufficient evidence or some, \ 
lieve it would be acknowledged as common exp et ^ 
ence that the pictures and literature ° ® gutter 

produce the thoughts of the gutter an at the 
thought is parent to the act. Those who would reject 
this reasoning should consider the premise they are 
rejecting. Society and our school systems foster en¬ 
nobling literature and educational material on the 
assumption that this material will affect behavior for 
good. If wholesome literature has a wholesome effect, 
how can the proponents of pornography be so sure 
that what is ugly and vicious will not encourage ugly 
and vicious behavior? 

The most readily measurable social cost of irregular 
sexual behavior is the tax burden imposed on our 
society by illegitimacy. The annual number of illegiti¬ 
mate births in the United States is more than 
300,000, with over half being bom to women under 
twenty years of age. 11 Without the emotional and 
financial support of a normal family relationship, 
most of these illegitimate children are handicapped in 
their emotional development and need to be sup¬ 
ported by tax revenues. 

Last summer the American Bar Association passed 
a resolution urging the states to “repeal all laws which 
classified as criminal conduct any form of non-com¬ 
mercial sexual conduct between consenting adults in 
private....” 12 This would wipe out laws against 
adultery, fornication, homosexuality, and other ir¬ 
regular sexual behavior. Such laws are frequently used 
as prototype illustrations of “victimless crimes.” In 
contrast, I contend that society is the victim of these 
crimes because they pose a threat to the integrity of 
the family structure, which is the basic supportive 
institution in our society. 

There is no social institution in which society has 
greater interest than the family. The survival of our 
society depends upon our having a predominance of 
citizens whose social interactions are secured by the 
adhesive of common moral values. The family is the 
indispensable agency for educating or socializing chil¬ 
dren in the values of the society. 13 The basic atti¬ 
tudes, characteristics, and values that guide us 
throughout our entire lives are acquired in our family 
surroundings at a very early age. There is no substi¬ 
tute for the family. “[T]he organized community has 
not developed methods of discipline and training 
which are equal in efficiency to those of the adequate 
home.” 14 Thus, a prestigious federal commissio' 
suggesting goals for criminal reduction and preventio 
recommended the “highest attention” to preventirr 
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The report observed that 


“ s delinquency. - * 

f Cle ty has long depended on the authority of the 
as a major instrument of social control and 
tl:1 Us of crime prevention .” 15 There is also abundant 
ev idence on the vital importance of the family as the 
most effective institution to provide the basic emo¬ 
tional nutriment and support necessary if infants are 
to become adequately functioning human beings . 16 
Adequate performance of this function may be more 
important in today’s impersonal mass society than 
ever before . 17 


, Though I know of no empirical evidence on the 
/ proposition, I believe that decriminalization of con- 
duct involving sexual relations outside the bonds of 
marriage would weaken the ideal and practice of 
/ family life in this country. Sexual behavior is more 
A than procreative. It is a great force that solidifies the 
relationship of the father and mother in a family. 18 
Or it may tear the relationship asunder. Any sexual 
behavior outside the bonds of marriage can be a 
threat to family life in our society because our moral 
standards forbid it and because our laws make it a 
basis for divorce. If such behavior does not weaken or 
destroy family organization and functioning, it at 
least carries an unacceptable risk of such results. 
Adultery and fornication, if they do not produce il¬ 
legitimate and unwanted children, may at least dis¬ 
rupt the tranquility of homes that should be devoted 
to raising well-balanced, stable children. The im¬ 
portance that society must attach to the stability of 
the family structure and the effectiveness of its func¬ 
tion gives society a sufficient interest in the sexual 
behavior of persons who may affect families. 

When a family is weakened, the children are af¬ 
fected and all society is the victim. As Commissioner 
Neal A. Maxwell has cautioned, “The unloved indi¬ 
vidual can be as dangerous as untreated sewage, and 
the sewage of sin is so devastating downstream in 
life” that it deserves as much time in the priorities of 
our planning as the other environmental concerns 
that are so often urged upon us in these times. “The 
consequences of unchastity may be less visible than 
those of drugs, but can be just as destructive. Both 
may be rooted in loneliness, or thrill seeking, and 
both produce tragic human debris with which we 
must deal.” 19 In this manner the consequences of 
sexual relations outside the bonds of marriage extend 
beyond the participants to the detriment of members 
of their families, bom and unborn, and to the public 
at large. 

One of the most striking illustrations of the in* 
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appropriateness of the label “victimless crimes” in 
many of these situations I have been discussing is the 
fact that even John Stuart Mill, the patron saint of 
the decriminalization movement, recognized a legiti¬ 
mate social interest in criminal penalties on individual 
conduct that imposed “a definite damage, or a defi¬ 
nite risk of damage, either to an individual or to the 
public....” 20 Thus, Mill’s celebrated essay On 
Liberty concedes that a person could be punished for 
idleness where the person was receiving support from 
the public. 21 A person could be punished for drunk¬ 
enness where past experience had shown that drunk¬ 
enness made him dangerous to those around him. 22 
Although Mill advocated doing away with criminal 
punishment of persons indulging in gambling and 
fornication, he conceded that it might be appropriate 
to have criminal penalties on those who kept gam¬ 
bling houses or procured for prostitution because of 
the general social interest in discouraging such 
conduct. 23 

Mill also argued that the general social interest in 
an educated Citizenry justified the state in forcing 
everyone to be educated up to a minimum standard. 
He said that parents who brought children into exis¬ 
tence without providing instruction and training for 
their minds were guilty of “a moral crime, both 
against the unfortunate offspring, and against 
society. . . .” 24 Mill even carried this theory to the 
extent of arguing that, “in a country either over 
peopled, or threatened with being so,” parents whc 
produced more than a small number of children ha< 
committed a serious wrong against all laboring peopl 
whose wages would be reduced by the excessive con 
petition produced by overpopulation, as well £ 
against all other persons affected by the “wretche( 
ness and depravity” of the offspring. 25 In this respe< 
John Stuart Mill was obviously more willing th£ 
most of us to see social injury in individual condu 
and even to affix criminal penalties to that conduc 
It is therefore ironic that his essay On Liberty is 
often cited in support of decriminalization of criir 
in which there is no identifiable personal victim h 
for which there is demonstrable “damage or a defin 
risk of damage ... to the public.” 26 

By now you may be concluding that the wh 
concept of “victimless crimes” is artificial and 
helpful. I agree. The late Professor Herbert Pad 
one of the principal proponents of decriminalizati 
conceded that Mill’s formula “solves very little” 
cause “it is usually possible to make a more or 
plausible argument that any given form of cond\ 
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involves some damage or risk of damage to the in¬ 
terests of others. 27 By conceding that the absence of 
an identifiable victim should not preclude criminal 
liability, Packer rejected Mill’s test of “harm to 
others” as a criterion for criminal liability, but he 
contended that the victimless characterization should 
still serve as a limitation on the imposition of criminal 
sanctions in two ways. First, Packer contended that 
the absence of an identifiable victim should force an 
inquiry into the advantages and disadvantages of 
trying to suppress particular conduct by the criminal 
law. I agree with the appropriateness of that inquiry 
and will undertake it myself before I conclude. How¬ 
ever, I cannot agree with Packer’s other point—that 
the “victimless crime” characterization should help us 
assure “that a given form of conduct is not being 
subjected to the criminal sanction purely or even 
primarily because it is thought to be immoral.” 28 To 
the contrary, the entire process of identifying the 
victims of crime is heavily dependent upon our basic 
assumptions about morality. 29 For example, our 
opinion on whether abortion is a victimless crime is a 
function of whether we recognize any protectable 
interest in the embryo or fetus, and this decision is 
itself dictated by moral assumptions about the nature 
and origin of life. 

Thus far I have described and evaluated various 
arguments in favor of decriminalization, assigning 
significance to some arguments but concluding with 
an attempt to discredit the rhetoric of the so-called 
victimless crime. I now proceed to my second main 
topic, an argument against decriminalization, in 
which I contend, contrary to John Stuart Mill and 
Herbert Packer, that the criminal law has an impor¬ 
tant function other than the protection of an identifi¬ 
able victim. That function is to reinforce certain 
moral values or standards. Speaking in headlines, I 
assert that there are times when the law can and does 
and should legislate morality. 

Some Arguments Against Decriminalization 

I begin by highlighting the important standard¬ 
setting and teaching function of the criminal law. The 
point needs emphasis because it is often omitted by 
persons whose “victimless crimes” orientation causes 
them to focus exclusively on the question of measur¬ 
able harm to identifiable victims. The criminal law 
also exists for the protection of society at large. The 
standard-setting function of law can also be over¬ 


looked by those who are preoccupied with wheth et ^ 
particular law can be effectively enforced. Enforce 
ment is an important consideration but not a dis¬ 
positive one. Because of its teaching and standard¬ 
setting role, the law may serve society’s interest by 
authoritatively condemning what it cannot begin to 
control directly by criminal penalties. This standard¬ 
setting function of law is of ever-increasing impor¬ 
tance to society in a time when the moral teachings 
and social controls of our nation’s families, schools, 
and churches seem to be progressively less effective. 

It is easy to give examples of the enormous educa¬ 
tive influence of the law. Law focuses our attention 
on a particular problem, enacts a solution, and some¬ 
times even provides and persuades us with reasons for 
the solution. By this means laws sometimes resolve 
and put a mark of official finality on bitterly con¬ 
tested social issues. This has been the case with en¬ 
titlement to social security, the legality of labor 
unions and the right to strike, the progressive income 
tax, and the right to be free from racial discrimina¬ 
tion in government, common carriers, and places of 
public accommodation. 

This last example is recent and persuasive. You will 
recall the prolonged debate over the Civil Rights Act 
of 1964, especially the section forbidding racial dis¬ 
crimination in public accommodations. The issue was 
whether a proprietor on an interstate highway should 
be compelled to provide service to blacks or any 
other group with whom he preferred not to deal. The 
country was bitterly divided over that issue, and only 
Senator Everett Dirksen’s last-minute change of mind 
(an important decision by an influential conservative 
Republican) obtained passage of the Civil Rights Act 
by a very narrow margin. Today, just ten years later, 
the controversy seems as if it had come from another 
century. With the passage of the Civil Rights Act we 
not only changed our law, but we also changed our 
minds. Today the proposition adopted in that legisla¬ 
tion is well accepted from coast to coast and from 
north to south. 

The repeal of laws can also have an educative 
effect. If certain activities are classified as crimes, this 
is understood as a public declaration that the conduct 
is immoral, bad, unwise, and unacceptable for society 
and the individual. Consequently, if an elected legisla¬ 
tive body removes criminal penalties, many citizens 
will understand this repeal as an official judgment 
that the decriminalized behavior is not harmful to the 
individual or to society. Indeed, some may even un¬ 
derstand decriminalization as a mark of public ap- 
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lie ^ ° f the conduct in question. In these reactions 

S a great danger for some decriminalization pro¬ 

posals. 

The law is an effective teacher, and it can teach for 
good or for ill. Laws can affect the attitudes of our 
citizens about what is right and wrong, fair and un¬ 
fair, proper or improper, advisable or inadvisable. The 
criminal law is a moral force, and that force is exerted 
without regard to whether or not there is an identifi¬ 
able victim and, to a certain extent, without regard to 
whether or not the particular law is enforced. As Dr. 
Richard J. Neuhaus recently reminded us: 


Through laws a community tries to reinforce what it 
considers right and good, and to restrain or suppress 
what it considers wrong and bad. . . . Law-making \ 
never has been and never can be value-free, objective, \ 
computerized. . . . 

The debate, then, about what ought and what 
ought not to be a crime is a debate about morality. 
Legal discourse—at least reflective legal discourse—is 
moral discourse . 30 



Neuhaus’ comment explains why it is shortsighted 
and simplistic to say that we cannot legislate moral- 
I ity. As Yale Law School Dean Eugene Rostow de- 
\ dared, “We legislate hardly anything else.” 31 

Morality and Law 

But whose morality or values is the law to teach? 
Here we meet an old controversy over the relation¬ 
ship between the criminal law and the principles of 
morality or right and wrong. A hundred years ago Sir 
James Fitzjames Stephen confronted John Stuart Mill 
on this issue. 32 In our own day the most prominent 
protagonists are Sir Patrick Devlin and Professor H. L. 
A. Hart. 33 

My support belongs to Lord Devlin, who argued 
that society has the right to “legislate against im¬ 
morality” because without a “common morality,” 
which he defined as the moral judgment of the 
“reasonable man,” society would disintegrate. 34 
Devlin’s adversary, Professor Hart, who classified him¬ 
self with “John Stuart Mill and other latter-day lib¬ 
erals,” rejected this as “an unjustifiable extension of 
the scope of the criminal law.” 35 By this view, the 
only “common morality” the law could enforce 
'would be principles “essential to the existence” of a 
society of human beings, like rules against violence or 
Dther harm to an identifiable victim. 36 


In common with Lord Devlin, I contend for the 
desirability of legislating on a broader moral front. I 
would not, however, agree to Lord Devlin’s assertion 
that “the law must base itself on Christian morals and 
to the limit of its ability enforce them.” 37 In past 
centuries most criminal laws were almost direct 
codifications of religious principles. Historic abuses 
such as the Salem witch trials and official penalties 
for religious heresy have forced the direct religious 
source of law to yield to our constitutional separation 
between church and state. Today no thoughtful 
American would advocate using the criminal law to 
enforce that portion of the religious-moral law per¬ 
taining to religious belief or practice. But religious 
principles of right and wrong or good and evil in 
matters of individual behavior continue to wield an 
important moral influence on the content of the 
criminal law through their effect on the opinions and 
actions of individual citizens in the lawmaking 
process. 

In his illuminating John Randolph Tucker Lecture 
at Washington and Lee University, President Edward 
H. Levi improves Lord Devlin’s position and makes it 
acceptable to American secularism. Here is how he 
describes it: 

In matters of morality, the law-maker's function, as 
Lord Devlin saw it, was to enforce those ideas about 
right and wrong which are already accepted by the 
society for which he was legislating and which were 
necessary to preserve its integrity. ... In so doing they 
were reflecting and changing the collective morality 
which was the substitute in a democratic society for 
any other authority outside of the law. ” 38 

Whether finding its origin in religious belief, ethical 
system, or rational process, this “collective morality” 
is a legitimate source of criminal law in our society. 
By this means our criminal laws teach and compel the 
observance of standards of behavior not demon¬ 
strably related to harm to others or the survival of 
society but nevertheless important to our individual 
or collective well-being. Our laws forbidding ob¬ 
scenity, indecent exposure, or lewdness are of this 
type, protecting our traditional moral sensibilities 
rather than our physical welfare. Other examples, 
could be cited. 39 

Most of our laws—particularly our criminal laws— 
are, in fact, an expression of what our lawmakers 
deem good for society. Their reasons are usually \xm 
stated or inarticulate, but that is inherent in the corn: 
plexity of the task. Lawmakers who pass zoning an_ 
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land-use laws on the basis of their perceptions of 
aesthetics can just as validly pass criminal laws on the 
basis of their judgments of morality . 40 Any demo¬ 
cratic lawmaking proceeds from a composite of 
factual findings based on empirical evidence or 
assumptions, combined with moral values attributable 
to religious belief or other ethical systems. It is there¬ 
fore inevitable that the law will codify and teach 
moral values, including moral values not shared by 
some portion of the society—usually a minority. I 
find that circumstance both understandable and 
desirable because it maintains an essential relationship 
between the moral values of citizens and the require¬ 
ments and teachings of law in a democratic society. 

This formulation of the relationship between moral 
values and the criminal law obviously contemplates 
that the law can change to accommodate what Chief 
Justice Warren called “the evolving standard of 
decency that marks the progress of a maturing 
society.” 41 Thus, in constitutional interpretation our 
Eighth Amendment limitation on “cruel and unusual 
punishment” is not forever bound to a 1793 interpre¬ 
tation that would apparently have permitted 
criminals to be punished by “cropping ears and 
branding.” 42 

But the law must not depart too far from the col¬ 
lective morality, either to lead or to lag, or it will lose 
its force as a prescriber of behavior and its persuasive¬ 
ness as a teacher and setter of standards. Here is the 
true significance of the slogan “You can’t legislate 
morality.” The law will be ineffective if it attempts to 
criminalize conduct that is not condemned by collec¬ 
tive morality. Thus, as Edward H. Levi notes in his 
lecture, “the test of the community’s intolerance, 
indignation and disgust... is a continuing one which 
has to be met if the law is to be maintained.” 43 That 
is the lesson of the unsuccessful attempt at prohibi¬ 
tion of alcoholic beverages. 

Similarly, I contend that the law will be discredited 
if it attempts to decriminalize conduct condemned 
under collective morality. A Missouri judge recently 
applied that principle in explaining why he supported 
the proposed Missouri Criminal Code in retaining 
criminal penalties on gambling, marijuana, prostitu¬ 
tion, obscenity, and deviate sexual relations. For 
example, here is what he said about homosexuality: 


[A] majority of the people in Missouri still r eg ^ 
homosexuality as disgusting, degrading, e generat^ 
and a threat to society. Whether this is ra lonal or 
not, so long as the feeling persists the majority will 
insist that its condemnation be reflected in a positive 
manner in the criminal code even if it is un¬ 
enforceable . 44 

The popularity of current efforts to restore the death 
penalty identifies this as another area where the law¬ 
makers (in this case the United States Supreme 
Court) may have led out too far in advance of the 
collective morality. 

Differences of opinion over the appropriate rela¬ 
tionship between law and morality are also involved 
in the resolution of important legal issues other than 
decriminalization. For example, the principal thrust 
of President Edward H. Levi’s lecture was to explain 
how the United States Supreme Court had used ideas 
of “community standards” or “attitudes” as a basis 
of constitutional decisions adjudicating obscenity 
cases and upsetting criminal laws on abortion and 
capital punishment. Siding with Justice Lewis 
Powell’s contention that “the assessment of popular 
opinion is essentially a legislative, not a judicial, func¬ 
tion,” 45 Levi criticizes the Supreme Court—properly, 
in my view—for judicial decisions and techniques that 
have impaired the process by which collective 
morality is created and used, thus widening the gap 
between the people and the law. 46 By this view, the 
law-and-morality issue is a key consideration in the 
current debate over judicial activism. But that is a 
matter for another time. 

For present purposes, the principal implication of 
this description of the relationship between collective 
morality and law is that no one need make apology 
for attempting to implement commonly accepted 
positions on moral behavior by giving them the force 
of law. The majority should surely exercise restraint, 
and the Bill of Rights will occasionally compel re¬ 
straint, but society can properly promote collective 
morality by legislation. The law is a schoolmaster as 
well as a policeman, and its curriculum includes 
morality. 

Some Recommendations 


Rightly or wrongly , most Missourians today regard 
homosexuality as immoral; if the law fails to support 
that notion, disrespect for law and a general loosening 
of the bonds of society must follow.... 


I will conclude by applying the principles 1 have 
discussed above to an evaluation of proposals for 
decriminalization of three categories of criminal con¬ 
duct: sexual crimes, drug offenses, and public drunk- 
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en he ss 


sex 


p irst and Va g ranc y- 


I believe in retaining criminal penalties on 
A crimes such as adultery, fornication, prostitution, 
£°mosexuality, and other forms of deviate sexual 
behavior. I concede the abuses and risks of invasion 
°f privacy that are involved in the enforcement of 
SUch crimes 47 and therefore concede the need for 
extraordinary supervision of the enforcement process. 
I am even willing to accept a strategy of extremely 
restrained enforcement of private, noncommercial 
sexual offenses. I favor retaining these criminal 
penalties primarily because of the standard-setting 
and teaching function of these laws on sexual moral¬ 
ity and their support of society’s exceptional interest 
in the integrity of the family. The decision on de¬ 
criminalization of these crimes depends on one’s 
attitude toward legislation in support of moral prin¬ 
ciples. The other arguments have relatively less per¬ 
suasive force. 

In the case of drug offenses, it will come as no 
surprise that I believe in retaining criminal penalties 
on the possession and sale of currently illegal drugs. I 
reach this decision despite the undoubted force of the 
first two arguments for decriminalization. We are un¬ 
doubtedly committing significant law enforcement 
resources in this area—resources that could be used 
elsewhere. I am also persuaded that our current 
criminal penalties on drugs, as presently enforced, 
probably have the effect of increasing the overall level 
of crime. Yet I am unwilling to adopt the conclusion 
of those who urge these arguments. According to one 
capable scholar, “decriminalizing heroin should 
drastically reduce the rate of serious crime since nar¬ 
cotics could then be provided to addicts at very low 
prices and they would not need to be committing 
crimes in order to support their habit.” 48 Proponents 
further claim that this would remove the profit from 
the drug traffic and thus weaken the powers of 
organized crime. Though all of us would desire that 
result and hope it would occur as predicted, we 
should also look carefully at the price we would pay 
for the promised result. 

I urge retention of criminal penalties on drug of¬ 
fenses because of the measurable harm drug use in¬ 
flicts on identifiable victims and on society as a whole 
and also because criminal penalties are necessary if 
the Jaw is to perform its function of teaching against 
and discouraging the use of drugs. Heroin and other 
hard drugs stand convicted of so much human misery 
and such staggering social costs 49 that there can be 
no doubt of the propriety of extensive government 


efforts to discourage their use. The retention of 
criminal penalties is part of those efforts. What would 
happen if the distribution of heroin and other hard 
drugs were decriminalized, making drugs readily avail¬ 
able for all who wished to indulge? Experience sug¬ 
gests the high risk of an epidemic increase in the level 
of narcotics addiction. A Swedish psychiatrist who 
made an extensive study of the problem of drug 
addiction concluded that “the one factor that cor¬ 
relates most highly with the epidemic spread of addic¬ 
tion is availability of the drug in question.” 50 
According to this scientist, the only persons who ad¬ 
vocate heroin maintenance are those “who don’t 
know anything about addiction. . . .” 51 

Evidence on the effects of marijuana is far less 
compelling than that on heroin, at least partly be¬ 
cause the history of experience is shorter. Yet there is 
accumulating evidence of disabling physical and 
mental deterioration from use of this drug. 52 I find it 
significant that the proponents of decriminalization 
of marijuana have chosen to associate their case with 
the record on alcohol. Thus, a Stanford law profes¬ 
sor recently made this argument: 

When one adds together the physical, psychological, 
and social dangers of the drug... it is impossible for 
any reasonable person to conclude that marijuana is 
more dangerous than alcohol. ... A very powerful 
argument can be made for licensing the sale of 
marijuana as we do the sale of alcohol. 55 

This is the same kind of reasoning employed by a 
personal finance company whose Chicago billboards 
used to invite people to come in and borrow enough 
money to get completely out of debt. Both argu¬ 
ments ignore the added costs of the remedy they 
advocate. 

A former cabinet-level official in the Department 
of Health, Education, and Welfare has labeled 
alcoholism the most serious public health problem in 
the country. There are 9 million alcoholics or serious 
problem drinkers in the United States. Their life ex¬ 
pectancies are shortened ten to fifteen years. Each 
year more than 85,000 people die of alcohol-related 
problems. The excessive use of alcohol has been 
linked to at least half of our 56,000 annual motor 
vehicle fatalities. The annual economic loss from 
alcohol-related problems, including medical costs, 
welfare services, and lost productivity, has been 
estimated at from $10 to $15 billion annually. 54 
These costs support the logic of imposing criminal 
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the sale of alcohol. That proposal is per- 
en alt ieS ^"impractical. Our experience with prohibi¬ 
tive bU the futility of using the criminal law 


u^ iv the ruuiity <->j. ^umnai law 

[ion sh ° WS hol. The middle-class citizens who defied 
[gains* alC ° demon strated that this law had exceeded 
> ibi Mnot alter our collective morality. 

c ° u b se d widespread use of marijuana has 
The suPP_ a reason for decriminalizing this drug as 
be en so far the collective morality seems to stand 
we Il. ^farijuana. The National Commission on 


jyeu. - ajjjuana. vvim. UM i UU on 

against m Drug Abuse found that 64 percent of 
^arihuan 3 lic agree d that “using marihuana is 
the adu f f en sive,” compared with only 40 percent 
morally ° It is 'also significant that 71 percent of 
for alc °, t ? an d 80 percent of the youth had never 
the 3tiu - uana ; 55 the figures on the proportion of 

used ma f J . • n using alcohol are much higher. 56 
the populatioi 


it- r * 

• would dictate similar treatment of alcohol 
L°^ c .. a either to criminalize both or to de- 
gnd manjU bot ^ Bu t, as Justice Holmes observed, the 
crimi r th^law has not been logic but experience, and 
life ,° Ice the teachings of experience oppose the 
in this c of a nd the dictates of col- 

criminaliz oppose the decriminalization of 

lective m circumstance we should stay with 

marijuana, m om 

the status quo. reasons for not decriminalizing 

Ther rf we increased the availability of drugs, we 
drugs. If we m addicts in their efforts to en- 

« Uld oin Tern in their addiction, 

courage other J traffic would only 

DeCnmi thXg problem from the public view. As 
remove the drug P m would continue and 

with alcoholism, the p live with the 

grow. We would have to learn^ ^ we 

abuse of drugs > ]jve with the staggering expense 
LTshocWng 8 social “^^riSization of drug 

o,2f 7 TZr** anT-d 

penalties for possession ° f J f sma u quanta- 
penalties for the example, in New 

ties of this drug, are too seve • with one 

York a person who P r ^ d ^ soned for up to 
marijuana cigarette can tQ a m inor, the 

twenty-five years; if the c1 ^ |g f i rs t-degree man- 
affense carries the same p Experience teaches 

slaughter and first-degree rape. enalties outruns our 
hat, when the severity g of the offense, 

iublic appraisal of the Se Drosecu tors will refuse to 
uries will refuse to convict, prosec 


charge, and police and witnesses will neg ect to ^ 
force. I see that happening with the admmis ra on ^ 
the criminal laws against marijuana. ® J.' 4 

would lose little in the law’s teaching e ° J' 8 

marijuana and perhaps gain considerable e ec iv ess 
in enforcement if we substantially . rec Y* C< r. Q j, 
severest penalties on possession and distnbu io 
small quantities, at the same time continuing exis 
penalties and vigorous enforcement efforts on e s 
or possession of wholesale quantities. , 

Although opposing decriminalization of sex a 
drug offenses, I favor decriminalization of the aw 
against public drunkenness, vagrancy, and sin * 
crimes. I am brought to this conclusion for ° 
reasons. First, the standard-setting function o aw 
has little or no force in respect to public drunkenness 
and vagrancy. The criminal penalty has already s own 
itself ineffective against alcohol, and it will be even 
less effective against the skid-row derelict who is 
arrested for public drunkenness or vagrancy t an * 
was against the middle-class citizen during prohibi¬ 
tion. Second, the enforcement of criminal laws on 
drunkenness and vagrancy requires significant law en 
forcement, judicial, and penal resources that could be 
more usefully employed in the enforcement of crimes 
in which society has a greater mterest Thus studies 
show that drunkenness and vagrancy offenses accoun 

for about two million arrests annually, about 40 per 
cent of the total arrests for all crimes m this 
country 59 Most of these arrests involve skid-row 
are arrested, jailed, conwctwi retease* 
rearrested in a meaningless revolving do,sr ftat^ a^ 

streets ot derencu,. „ 11 T c U ed by some civil 

terest, but one that ought P abuses involved 

remedy that is subject nei e seek to punish 

in the vague cnmmd C attle expenses entailed in 

situatkm wheretre'is l threat to himself or ottrers. 


Conclusion 


on+ f or decriminalization in- 

The current m° ve ® policy and requires our 

volves vital matters o examine the 

most careful attention. We 
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HOs als crime by crime since the principal argu- 
apply to some crimes but not to others. The 
r^°Pular label of the “victimless crime” is misleading, 
not meaningless; so is the popular slogan “You 
Can’t legislate morality.” Preservation of the public 
health safety, and morals is a traditional concern of 
legislation. This does not justify laws in furtherance 
of the special morality of a particular group, but it 
does justify legislation in support of standards of 
right and wrong of sufficient general acceptance that 
they can qualify as “collective morality.” In the 
exercise of its important but underestimated standard¬ 
setting function, the law should teach observance of 
that collective morality, thus preserving the essential 
relationship between the moral values of citizens and 
the requirements and teachings of law in a democratic 
society. 
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